UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

M CHAEL G KESELI CA,
Pl ai ntiff,

v. : CA 06-490 S

DONALD L. CARCI ERI, GOVERNOR
and PATRI CK LYNCH, ATTORNEY GENERAL
Def endant s.

REPORT AND RECOMVENDATI ON
David L. Martin, United States Mgi strate Judge

On Novenber 21, 2006, Plaintiff filed a Conplaint (Docunent
(“Doc.”) #1) and an Application to Proceed Wthout Prepaynent of
Fees and Affidavit (Doc. #2) (“Application”) in the above
entitled matter. An order granting the Application was entered
on Novenber 22, 2006

On Novenber 27, 2006, Plaintiff’s Mdtion for the Immedi ate
Suspension of the Custodial Effects of Rhode |Island Governor
Donald L. Carcieri’s Rendition Warrant on Plaintiff (Doc. #3)
(“Motion”) was referred to this Magistrate Judge for
determ nation. After reviewing the Mdtion and the Conplaint, the
Court concluded for the reasons stated in this Report and
Recommendati on that the Mdtion should be denied and that the
action should be dism ssed pursuant to 28 U.S.C. § 1915(e)(2).*

128 US.C 8§ 1915(e)(2) states:

(2) Notwithstanding any filing fee, or any portion thereof,
that may have been paid, the court shall disnmiss the case at
any time if the court deternines that-
(A) the allegation of poverty is untrue; or
(B) the action or appeal--
(i) is frivolous or malicious;
(ii) fails to state a claimon which relief my be
granted; or



Accordingly, the Court is issuing today a separate order, denying
the Motion, and this Report and Recommendati on, recomrendi ng that
t he action be dism ssed.

Fact s?

Plaintiff Mchael G Keselica (“Plaintiff”) is an inmate
presently confined at the Adult Correctional Institutions (“ACl ")
in Cranston, Rhode Island. See Conplaint at 2. On August 3,
2006, he was stopped for a lane violation by a Rhode Island State
Trooper. See id. at 5.® An “NCIC check,” id., revealed the
exi stence of a warrant fromthe State of Virginia, see id.
Plaintiff was arrested and charged with being a fugitive from
justice. See id. It appears that he has been at the ACH since
his arrest while he contests his extradition to Virginia.

More than two years ago, on June 4, 2004, while in Maryl and,
Plaintiff successfully contested his extradition to Virginia for
the sane matter on which Virginia now seeks his extradition from
Rhode Island. See id. at 3. Plaintiff was released on a wit of
habeas corpus after claimng, anong other things, that “the
Requisition Affidavit submtted by the Ofice of the Conmmobnweal th
Attorney for Fairfax County, VA, which then generated Virginia s
Requi sition Warrant and Maryland’ s Rendition Warrant,,; was based

(iii) seeks monetary relief agai nst a def endant who
is immune fromsuch relief.

28 U.S.C. § 1915(e)(2) (bold added).

2 The facts are taken fromthe Conplaint (Doc. #1) which, for
purposes of this Report and Recommendation, the Court assunes to be
true.

® Plaintiff’s Conplaint consists of eleven pages. Pages 2, 3,
and 4 have the page nunber at the top of the page. The next seven
pages have the page nunber at the bottom of the page and are hand
nunbered 1 through 7. To avoid the confusion which results from
havi ng duplicate page nunbers in the sanme docunent, the Court has
renunbered the additional pages as 5 through 11.
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on perjured affirmations.” Conplaint at 3. According to
Plaintiff, the specific statenents in the Requisition Affidavit
whi ch were perjurious were: “(1) This is the first tinme that a
requi sition application has been submtted for the extradition
return of Plaintiff,” id., and “(2) Plaintiff was in the
demandi ng state during the comm ssion of his crinme,” id. at 5.
Plaintiff contends these statenments were fal se because a previous
requi sition affidavit had been submtted on July 3, 2001, see id.
at 3, and the Ofice of the Comonweal th Attorney for Fairfax
County, Virginia, had “argued at Plaintiff’s trial that even

t hough Plaintiff was never present in Virginia to conmt his
crime, Virginia had jurisdiction because harmoccurred in
Virginia fromPlaintiff’'s actions,” id. at 5.

On August 21, 2006, Plaintiff wote to the Governor of
Virginia, Tinothy M Kai ne, advising Governor Kaine that a
requi sition application would be forthcoming fromthe O fice of
t he Commonweal th Attorney for Fairfax County, Virginia, to
extradite Plaintiff from Rhode Island to Virginia. See id.
Plaintiff further advised Governor Kaine “that a previous
requisition application fromthat sanme office on February 19,
2004;,, contained perjured affirmations and that this forthcom ng
requi sition application may al so contain perjured affirnmations

.7 1d. Plaintiff specifically identified the statenent that
“[n]o other application has been made for a requisition for the
said fugitive growi ng out of the sane transaction herein
alleged,” id. at 5-6, as being anong the perjured affirmations
whi ch t he Commonweal th Attorney had nmade in the past and m ght do
so in the future, see id.

Plaintiff sent a simlar letter on August 25, 2006, to the
Governor of Rhode Island, Donald L. Carcieri. See id. at 6. The
| etter advised Governor Carcieri that a “Requisition Wrrant
woul d be forthcom ng fromthe Commonweal th of Virginia for the



extradition of Plaintiff and ... that Virginia s Requisition
Warrant woul d be based on perjured affirmations, as it was for
Virginia s requisition extradition request;; to Maryland;; for
Petitioner;; in 2004.” Conplaint at 6. Plaintiff

requested “a Governor’s Extradition Hearing to set forth these
facts, in tandemw th any investigation by the Ofice of Attorney
Ceneral for Rhode Island, as requested by the Ofice of the
Governor of Rhode Island.” 1d. Governor Carcieri’s Executive
Counsel, after consulting wth the Rhode |sland Attorney
Ceneral’s Ofice, responded “that there was nothing that the

Governor could [or would] do,” id. (alteration in original).
A hearing was held on Cctober 18, 2006, in the Kent County
Superior Court on Plaintiff's notion for bail, id. at 7,

presumably on the State of Rhode Island s conplaint that
Plaintiff is a fugitive fromjustice based on the Virginia
warrant. The notion for bail was denied allegedly because of
m srepresentati ons made by the Rhode Island Attorney General’s
Ofice. See id.

On Cct ober 20, 2006, Plaintiff submtted to Governor
Carcieri’s Ofice a request to “Recall Governor’s Warrant.” |d.
Plaintiff states that he took this course of action because he
was attenpting to exhaust his adm nistrative renedi es before
initiating the present action. See id.

In his statenent of claim Plaintiff asserts, anong ot her
t hi ngs, that:

Defendant Rl Governor Donald Carcieri’s [Governor’ s]

Rendition Warrant is violating, and has violated,

Plaintiff’s «civil rights based on the GCovernor’s

wWil[l]ful failure to acknow edge perjured requisition

docunents from Virginia, as well as m srepresentations
made by Defendant [Patrick] Lynch to Defendant Carcier

and to the RI courts in furthering Virginia s crimnal
extradition actions.

Conpl ai nt at 7.



Plaintiff alleges three specific violations of his civil
rights: 1) that he is “being subjected to cruel and unusual
puni shment —hi s i nprisonnent, the denial of his liberty, as a
result of perjured requisition docunents submtted by Virginia

.,” Conplaint at 8, in violation of the Ei ghth Anmendnent to the

U.S. Constitution, id.; 2) that his right to be protected agai nst
doubl ed j eopardy has been viol ated because “this is Plaintiff’s
third extradition proceedi ng under the sane indictnent, the
second in which Plaintiff is ‘in jeopardy,’” id. at 9, in
violation of the Fifth Anendnent, id. at 8, and 3) that he is
bei ng deprived of equal protection of the | aw because Defendants
“have intentionally denied Plaintiff the [non-prejudicial and
non-crimnal] due process they woul d hopefully accord ot her
citizens of this state, due solely to the fact that Plaintiff has
been | abeled a fugitive fromjustice fromanother state, in this
case the Cormmonwealth of Virginia,” id. at 10 (alteration in
original). He also clains that his “fundamental rights of
citizenship have been viol ated because Plaintiff has been fal sely
classified/labeled a fugitive fromjustice when the facts
presented to these Defendants proved otherwise ....”" I1d.

Plaintiff alleges that Governor Carcieri violated
Plaintiff’s civil rights in failing to conduct an investigation
or hearing to determne if Plaintiff’s warnings were valid. [d.
at 10. Plaintiff charges that the Ofice of Attorney Ceneral
Lynch “has di spl ayed gross negligence, fraud, deceit and
mal i ci ous conduct in prosecuting Plaintiff despite the fact that
this Defendant knows full well the illegality of this proceeding
against Plaintiff based on crimnal representations by Virginia.”
Id. Plaintiff further charges that Defendant Lynch’'s Ofice:

has not only failed to notify Defendant Carcieri and the

Rhode Island Courts of these crimnal facts but this

Def endant has purposely hidden these facts in conspiring
with the demanding state in Plaintiff’s extradition



proceeding to coverup Virginia s illegal actions or

m srepresented the weight of Virginia’s perjured

affirmati ons by audaci ously | abeling these crimnal acts

by Virginia as a clerical mstake.
Conmpl ai nt at 10-11.

Based on these acts and om ssions, Plaintiff clains that
Def endants have violated 42 U.S.C. 8 1983 by subjecting himto
“false inprisonnment and illegal detention based on an initiation
of prosecution based on perjured affirmations.” 1d. at 11
Plaintiff also clains that Defendant Lynch has violated 42 U S. C
8 1985 by “conspir[ing] with the demanding state, Virginia, to
interfere with and deprive Plaintiff of his [civil] rights and

privileges as a citizen of the United States ...” id. (second
alteration in original).* As relief, Plaintiff seeks the
revocation or suspension of the Rhode |Island “Rendition Warrant
which has resulted in the current detention of Plaintiff ... at
the ACl ... and ... the profound violation of Plaintiff’s civil
rights, pending investigation and litigation of Plaintiff’s
claims.” 1d. at 3.
Anal ysi s

As set forth above, the relief which Plaintiff seeks is
rel ease fromconfinenent. However, a prisoner in state custody
cannot use 42 U.S.C. 8 1983 to challenge “the fact or duration of
his confinenent.” WIkinson v. Dotson, 544 U.S. 74, 78, 125 S.C
1242, 1245 (2005) (quoting Preiser v. Rodrigquez, 411 U S. 475,
489, 93 S. (. 1827, 1836 (1973)); see also Wite v. Gttens, 121
F.3d 803, 806 (1t Cir. 1997)(holding that a prisoner’s § 1983

“* Plaintiff also alleges a violation of 28 U S.C. § 1343(a)(3).
However, this statute does not authorize a separate cause of action.
Rather, it gives the district courts original jurisdiction over civil
actions which allege deprivation, under color of any state |law, of any
privilege or immnity secured by the Constitution of the United States
or by any Act of Congress providing for equal rights of citizens. See
28 U.S.C. § 1343(a).



action, alleging that his state parole revocati on was
constitutionally invalid, challenged the fact or duration of his
confinement and, therefore, was not cognizable in federal court).
“[H]l abeas corpus is the exclusive renedy for a state prisoner who
chal l enges the fact or duration of his confinenment and seeks

i mredi at e or speedi er rel ease, even though such a claimmy cone
wthinthe literal terns of § 1983.” Heck v. Hunphrey, 512 U. S.
477, 481, 114 S. . 2364, 2369 (1994); Wite v. Gttens, 121 F.3d
at 806 (“a petition for habeas corpus is the only federal

procedure for attacking the validity or length of a state
prisoner’s confinenent”) (internal quotation nmarks omtted); see
al so Kutzner v. Montgomery County, 303 F.3d 339, 341 (5'" Cir.
2002) (“[S]ince Preiser v. Rodriguez the Suprene Court has

consistently held that habeas corpus is the exclusive neans for
prisoners to attack the fact or duration of their confinenent.”)
(internal citation omtted); Guerro v. Mil hearn, 498 F.2d 1249,
1252 n.6 (1 Cr. 1974)(stating that “an illegal deprivation of
physical liberty ... is the essence of habeas corpus”); Ferrara
v. Wall, No. Gv.A 06-165M, 2006 W. 1305102, at *1 (D.RI. My

5, 2006)(stating that “a state prisoner has no cause of action

under 8§ 1983 to challenge the very fact or duration of his

physi cal inprisonnment”)(citing Preiser, 411 U.S. at 500, 93 S. C
at 1836); cf. Harden v. Pataki, 320 F.3d 1289, 1294 n.6 (11"
Cr. 2003)(stating that in a 8§ 1983 action a prisoner’s request

for non-prospective injunctive relief because of procedural
violations during extradition “could only nmean i nmedi ate rel ease
fromconfinement ...,” and therefore such relief “is forecl osed
by Preiser”).

Because Plaintiff’s clains pursuant to § 1983 are not
cogni zable, see Wite v. Gttens, 121 F.3d at 806, they should be
dism ssed. His clainms pursuant to 8§ 1985 shoul d be dism ssed for

the sane reason. See Geene v. McGaw, No. CGv.A 7:02CV00626,




2002 W 32494603, at *5 n.17 (WD. Va. Aug. 16, 2002)(stating
that to the extent prisoner sought release, his clains were not
properly brought under § 1983 or § 1985 and that his exclusive
remedy was in habeas corpus pursuant to 28 U. S.C. § 2254); Best
v. Mullet, No. CV-89-3036, 1990 W. 88601, at *2 (E.D.N.Y. 1990)
(sane). Plaintiff’s clains pursuant to 8 1985(3)° al so should be
di sm ssed because he has not alleged “that the ‘conspiratorial
conduct of which he conplains is propelled by “sone racial, or
per haps ot herw se cl ass-based, invidiously discrimnatory
aninus.”’” Diva's Inc. v. Gty of Bangor, 411 F.3d 30, 38-39 (1
Cr. 2005)(quoting Aulson v. Blanchard, 83 F.3d 1, 3 (1%t Gr.
1996) (quoting Giffin v. Breckenridge, 403 U S. 88, 102, 91 S. C
1790, 1798 (1971))). In addition, the Court does not perceive
any class into which Plaintiff mght fall.

Concl usi on
For the reasons stated above, | recommend that this action
be di sm ssed pursuant to 28 U S.C. § 1915(e)(2) because it fails
to state a clai mupon which relief may be granted.® Any

® Although Plaintiff does not identify the subsection of 42
U.S.C. 8 1985 which he all eges Defendants violated, it is clear from
the wording of the Conplaint, see Conplaint at 9 (all eging that
Plaintiff is “being deprived of the equal protection of the law'), and
of the statute that he clains Defendants violated § 1985(3).

¢ 1f the case is not dismissed, Plaintiff nust still pay the
statutory filing fee of $350.00 for this action. Al though Plaintiff’s
Application to Proceed without Prepaynent of Fees and Affidavit (Doc.
#2) (“Application”) was granted, pursuant to the Prison Litigation
Ref orm Act of 1995, adopted April 25, 1996, and codified at 28 U S. C
8§ 1915(b) (1), a prisoner seeking to file in forma pauperis nust pay as
an initial filing fee the greater of twenty percent (20% of the
average nonthly deposits to his account or the average nonthly bal ance
for the six months prior to the filing of his petition. Subsequently,
a prisoner nmust pay nonthly twenty percent (20% of the previous
nmonth’s bal ance in his account. These paynents shall be collected and
forwarded by the ACl to the Cerk of the Court each tine the anount in
Plaintiff’'s prisoner trust account exceeds $10.00, until the entire
filing fee is paid in full. See 28 U S.C. § 1915(b)(2).



objections to this Report and Recommendati on nust be specific and
must be filed with the derk of Court within ten (10) days of its
receipt. See Fed. R Cv. P. 72(b); DRI LR Cv 72(d). Failure to
file specific objections in a tinely manner constitutes waiver of
the right to review by the district court and of the right to
appeal the district court’s decision. See United States v.

Val enci a- Copete, 792 F.2d 4, 6 (1t Gr. 1986); Park Mdtor Mart,
Inc. v. Ford Mdtor Co., 616 F.2d 603, 605 (1%t Cr. 1980).

DAVID L. MARTIN
United States Magistrate Judge
Decenber 4, 2006



